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SOLUTIONS 

 

Answer 1: 

(a) Legal Provision:    

 As per section 43 of the Indian Contract Act, 1872, when two or more persons 

make a joint promise, the promisee may, in the absence of express agreement to 

the contrary, compel any one or more of such joint promisors to perform the 

whole of the promise. 

 Each of two or more joint promisors may compel every other joint promisor to 

contribute equally with himself to the performance of the promise, unless a 

contrary intention appears from the contract. 

 If any one of two or more joint promisors makes default in such contribution, the 

remaining joint promisors must bear the loss arising from such default in equal 

shares. 

 Fact:  

 In the instance case ABCD your partners jointly promised to pay Rs. 6 Lac - B 

became insolvent and C was able to pay only Rs. 50,000 A is compelled to pay 

the whole amount.  

 Conclusion :  

 Applying the above legal provision A is entitled to received Rs. 2,75,000 from D.  

 From D = Rs. 2,75,000 (1,50,000 / being his own share + 
2

1
 (1,50,000 + 

1,00,000) i.e. Rs. 1,25,000 being one half share of total loss due to insolvency of 

B and C.  

 

Answer: 

(b) Legal Provision : According to provision of companies Act 2013 if any act done 

or a contract made by company travels beyond the power not only of directors 

but also of company is ultra vires wholly void and inoperative in law and therefore 

not binding on the company. Since the memorandum is public document open to 

public inspection. Therefore a company dealing with other is deemed to know the 

power of the company.  

 If you have supplied goods or performed service on such a contract or lent 

money, you cannot obtain payment or recover the money lent. But if the money 

advanced to the company has not been expended, the lender may stop the 

company from parting with it by means of an injunction; this is because the 

company does not become the owner of the money, which is ultra vires the 

company. As the lender remains the owner, he can take back the property in 

specie. If the ultra vires loan has been utilised in meeting lawful debt of the 

company then the lender steps into the shoes of the debtor paid off and 

consequently he would be entitled to recover his loan to that extent from the 

company. 

 Facts : As per the facts given AK private limited has borrowed Rs. 36 crore from 

BK Finance Ltd. The maximum borrowing power as per memorandum is Rs. 30 

crore.  

 Conclusion : Applying the above legal provision the company BK Finance Limited 

can claim for the amount within express limit provided in memorandum i.e. Rs. 

30 Gore. As the amount of Rs. 6 crore is ultra vires on which neither the company 

can sue nor it can be sued.  

 However the lender may stop the company from parting with it by means of an 

injunction. If the ultra vires loan has been utilised in meeting lawful debt of the 

company then the lender steps into the shoes of the debtor paid off and 

consequently he would be entitled to recover his loan to that extent from the 

company. 

 

 



Answer: 

(c) Section 13 of Sales of Goods Act, 1930 specifies cases where a breach of 

condition be treated as a breach of warranty. As a result of which the buyer loses 

his right to rescind the contract and can claim for damages only. 

 In the following cases, a contract is not avoided even on account of a breach of a 

condition: 

(i) Where the buyer altogether waives the performance of the condition. A 

party may for his own benefit, waive a stipulation. 

(ii) Where the buyer elects to treat the breach of the conditions, as one of a 

warranty. That is to say, he may claim only damages instead of 

repudiating the contract. 

 Example: A agrees to supply B 10 bags of First quality sugar @ Rs. 625 

per bag but supplies only second quality sugar, the price of which is Rs. 

600 per bag. There is a breach of condition and the buyer can reject the 

goods. But if the buyer so elects, he may treat it as a breach of warranty, 

accept the second quality sugar and claim damages @ Rs. 25 per bag. 

(iii) Where the contract is non-severable and the buyer has accepted either 

the whole goods or any part thereof. Acceptance means acceptance as 

envisaged in Section 72 of the Indian Contract Act, 1872. 

(iv) Where the fulfillment of any condition or warranty is excused by law by 

reason of impossibility or otherwise. 

    

Answer 2: 

(a) (i) Contracts which need not be performed with the consent of both 

the Parties: Under this heading, we shall discuss the principles of 

Novation, Rescission and Alteration. The law to contained in Section 62 to 

67 of the Contract Act.  

(a) Novation:  

 When a new contract is substituted at the place of old one the it will 

be a case of novation. In case of novation the old contract comes to 

an end but no new contract comes into existence.  

 Example: A has to receive Rs. 1000 from B & B has to receive Rs. 

1000 from C. Later on all of them agree that „C‟ will pay Rs. 1000 to 

A. here old contract between A & B and between B & C comes to  

end and a new contract between A&C comes into existence. 

(b) Rescission In the case of rescission, only the old contract is 

cancelled and no new contract comes into existence. 

 Note: novation also involves rescission. Both in novation and in 

rescission, the contract is discharged by mutual agreement. 

(c) Alteration: In case of alteration the terms and conditions of a 

contract is altered.  

(ii) Remission: In this case, Promisee may waive or remit performance of 

promise , or may extend the time for such performance or may accept 

instead of its any satisfaction which he thinks fit 

 Example: A sells his horse to B who promises to pay Rs. 500 for the 

horse. A may accept, instead of Rs. 500 a necklace as the price of the 

horse.In case of novation Recission, alteration and Remission original 

contract is discharged and it need to be performed.  

 Note: Novation, Recission alteration and Remission take place with the 

mutual consent of the parties.  

(iii) Restoration / return of benefit received under a voidable contract: 

 We have earlier studied that voidable contract is voidable at the option of 

aggrieved/injured party i.e. he/she can avoid it when the aggrieved party 

avoid it then contract comes to an end.  

 But if aggrieved party avoid the voidable contract then he has to return or 

restore any benefit which he has gained from another party.  

  



 For Example:  

 A person did not disclose the material fact to insurance company and if 

later on insurance company wants to rescind the contract then it has to 

return to premium collected to that person after deducting amount of any 

expenses incurred.  

(iv) Restoration of benefit received under void agreement or under 

void contract : 

 When an agreement is discovered to be void or when a contract becomes 

void, any person who received any advantage under such agreement or 

contract must restore it, makes compensation for it to the person from 

whom he received it. 

 Example:  

1. A pays B 1,000 rupees, in consideration of B‟s promising to marry 

C, A‟s daughter. C is dead at the time of the promise. The 

agreement is void, but B must repay A Rs. 1,000. 

2. the plaintiff hired a godown from the defendant for twelve months 

and paid the whole of the rent in advance. After about seven 

months the godown was destroyed by fire, without any fault or 

negligence on the part of the plaintiff and the plaintiff claimed a 

refund of a proportionate amount of the rent. Held, the plaintiff was 

entitled to recover the rent for the unexpired term, of the contract. 

The Act requires that a party must give back whatever he has received 

under the contract. The benefit to be restored under this section must be 

benefit received under the contract. A agrees to sell land to B for Rs. 

40,000. B pays to A Rs. 4,000 as a deposit at the time of the contract, the 

amount to be forfeited to A if B does not complete the sale within a 

specified period. B fails to complete the sale within the specified period, 

nor is he ready and willing to complete the sale within a reasonable time 

after the expiry of that period. A is entitled to rescind the contract and to 

retain the deposit. The deposit is not a benefit received under the 

contract, it is a security that the purchaser would fulfill his contract and is 

ancillary to the contract for the sale of the land. 

(v) Communication of rescission: A contract voidable at the option of one 

of the parties can be rescinded; but rescission must be communicated to 

the other party in the same manner as a proposal is communicated. 

Similarly, a rescission may be revoked in the same manner as a proposal 

is revoked. 

(vi) Effects of neglect of promisee to afford promisor reasonable 

facilities for performance (Section 67): If any promisee neglects or 

refuses to afford the promisor reasonable facilities for the performance of 

his promise, the promisor is excused by such neglect or refusal as to any 

non performance caused thereby. 

 Example: If an apprentice refuses to learn, the teacher cannot be held 

liable for not teaching. 

 Example: A contracts with B to repair B‟s house. B neglects or refuses to 

appoint out to A the places in which his house requires repair. A is excused 

for the non-performance of the contract, if it is caused by such neglect or 

refusal. 

 

Answer: 

(b) Registered office of LLP and change therein (Section 13) of LLP Act 2008: 

(1) Every LLP shall have a registered office to which all communications and 

notices may be addressed and where they shall be received. 

(2) A document may be served on a LLP or a partner or designated partner 

thereof by sending it by post under a certificate of posting or by registered 

post or by any other manner, as may be prescribed, at the registered 

office and any other address specifically declared by the LLP for the 



purpose in such form and manner as may be prescribed. 

(3) A LLP may change the place of its registered office and file the notice of 

such change with the Registrar in such form and manner and subject to 

such conditions as may be prescribed and any such change shall take 

effect only upon such filing. 

(4) If the LLP contravenes any provisions of this section, the LLP and its every 

partner shall be punishable with fine which shall not be less than Rs. 2,000 

but which may extend to Rs. 25,000. 

 

Answer 3: 

(a) ‘Partnership’ is the relation between persons who have agreed to share the profits 

of a business carried on by all or any of them acting for all. 

 Persons who have entered into partnership with one another are called individually 

‘partners’ and collectively ‘a firm’, and the name under which their business is 

carried on is called the ‘firm name’. 

 ELEMENTS OF PARTNERSHIP 

  The definition of the partnership contains the following five elements which must 

coexist before a partnership can come into existence. 

 

 

 

 

 

 

 

 

  We shall now discuss the afore stated elements one by one. 

1. ASSOCIATION OF TWO OR MORE PERSONS: Partnership is an 

association of 2 or more persons. Again, only persons recognized by law can 

enter into an agreement of partnership. Therefore, a firm, since it is not a 

person recognized in the eyes of law cannot be a partner. Again, a minor 

cannot be a partner in a firm, but with the consent of all the partners, may 

be admitted to the benefits of partnership. 

 The partnership Act is silent about the maximum number of partners but 

section 464 of the Companies Act, 2013 has now put a limit of 50 partners in 

any association/partnership firm. 

2. AGREEMENT: It may be observed that partnership must be the result of 

an agreement between two or more persons. There must be an 

agreement entered into by all the persons concerned. This element 

relates to voluntary contractual nature of partnership. Thus, the nature of 

the partnership is voluntary and contractual. 

 An agreement from which relationship of Partnership arises may be 

express. It may also be implied from the act done by partners and from a 

consistent course of conduct being followed, showing mutual 

understanding between them. It may be oral or in writing. 

3. BUSINESS: In this context, we will consider two propositions. First, there 

must exist a business. For the purpose, the term „business‟ includes every 

trade, occupation and profession. The existence of business is essential. 

Secondly, the motive of the business is the “acquisition of gains” which 

leads to the formation of partnership. Therefore, there can be no 

partnership where there is no intention to carry on the business and to 

share the profit thereof. 

 
 

 Existence of 

 business      Acquisition of 
                gains 



 

 

4. AGREEMENT TO SHARE PROFITS: The sharing of profits is an essential 

feature of partnership. There can be no partnership where only one of the 

partners is entitled to the whole of the profits of the business. Partners 

must agree to share the profits in any manner they choose. 

 But an agreement to share losses is not an essential element. It is open to 

one or more partners to agree to share all the losses. However, in the 

event of losses, unless agreed otherwise, these must be borne in the profit-

sharing ratio. 

 Example 1: 

 Co-owners who share amongst themselves the rent derived from a piece of 

land are not partners, because there does not exist any business. 

 Example 2: 

 No charitable institution or club may be floated in partnership [A joint stock 

company may, however, be floated for non-economic purposes]. 

 Example 3: 

 X and Y buy certain bales of cotton which they agree to sell on their joint 

account and to share the profits equally. In these circumstances, X and Y 

are partners in respect of such cotton business. 

 

5. BUSINESS CARRIED ON BY ALL OR ANY OF THEM ACTING FOR ALL: 

The business must be carried on by all the partners or by anyone or more 

of the partners acting for all. This is the cardinal principle of the 

partnership Law. In other words, there should be a binding contract of 

mutual agency between the partners. 

 An act of one partner in the course of the business of the firm is in fact an 

act of all partners. Each partner carrying on the business is the principal 

as well as the agent for all the other partners. He is an agent in so far as 

he can bind the other partners by his acts and he is a principal to the 

extent that he is bound by the act of other partners. 

 It may be noted that the true test of partnership is mutual agency rather 

than sharing of profits. If the element of mutual agency is absent, then 

there will be no partnership. 

 

Answer: 

(b) (i) According to Section 11 of Indian Contract Act, 1872 a person who is of 

age of majority to the law to which he is subject is competent to enter into 

any contract. A person who has completed age of 18 years is a major 

otherwise he will be treated as minor. Thus X who is minor is incompetent 

to contract and any agreement with him is void. [Mahori Bibi vs. 

Dharmodas Ghose]. So X cannot be compelled to pay the loan on 

becoming major.  

 

 (ii) According to Section 56 of Indian Contract Act, 1872 subsequent or 

supervening impossibility is impossibility arising after entering into 

contract. When performance of promise become impossible or illegal by 

occurrence of an unexpected event or a change of circumstances beyond 

control of parties the contract become Void.  

  In the given question due to declaration of war (supervening impossibility) 

contract becomes void and K will not succeed if the files a suit against J.  

     

Answer 4: 

(a) Difference between Hire and Purchase  
Basis of difference Sale Hire- Purchase 

Time of passing 
property 

Property in the goods is 
transferred to the buyer 

The property in goods passes to 
the hirer upon payment of the last 



immediately at the time of 

contract. 

instalment. 

Position of the party The position of the buyer is that 
of the owner of the goods. 

The position of the hirer is that of 
a bailee till he pays the last 
instalment. 

Termination of 
contract 

The buyer cannot terminate the 
contract and is bound to pay the 

price of the goods. 

The hirer may, if he so likes, 
terminate the contract by 

returning the goods to its owner 
without any liability to pay the 
remaining 
instalments. 

Burden of Risk of 
insolvency of the 

buyer 

The seller takes the risk of any 
loss resulting from the 

insolvency of the buyer. 

The owner takes no such risk, for 
if the hirer fails to pay an 

instalment, the owner has right to 
take back the 
goods. 

Transfer of title The buyer can pass a good title 
to a bona fide purchaser from 

him. 

The hirer cannot pass any title 
even to a bona fide purchaser. 

Resale The buyer in sale can resell the 
goods. 

The hire purchaser cannot resell 
unless he has paid all the 
instalments. 

 

Answer: 

(b) (1) Yes 

 (2) No 

 (3) Yes 

 (4) No 

 (5) No 

 (6) Yes 

 

Answer 5: 

(i) Legal Provision [Section 15] of Sales of Goods Act, 1930 : Where there is a 

contract of sale of goods by description, there is an implied condition that the 

goods shall correspond with the description. This rule is based on the principle 

that “if you contract to sell peas, you cannot compel the buyer to take beans.” 

The buyer is not bound to accept and pay for the goods which are not in 

accordance with the description of goods. 

 Thus, it has to be determined whether the buyer has undertaken to purchase the 

goods by their description, i.e., whether the description was essential for 

identifying the goods where the buyer had agreed to purchase. If that is 

required and the goods tendered do not correspond with the description, it 

would be breach of condition entitling the buyer to reject the goods. 

 It is a condition which goes to the root of the contract and the breach of it entitles 

the buyer to reject the goods whether the buyer is able to inspect them or not. 

 It may be noted that the description in these cases assumes that form of a 

statement or representation as regards the identity of particular goods by 

reference to the place of origin or mode of packing, etc. Whether or not such a 

statement or representation is essential to the identity of the goods is a 

question of fact depending, in each case, on the construction of the contract. 

 Conclusion so applying the above provision as timber supplied was not as per 

description so buyer can repudiate the contract and claim damages.     

 

 

Answer: 

(ii) Legal Provision (Section 50) of Sales of Goods Act, 1930 : Subject to the 

provisions of this Act, when the buyer of goods becomes insolvent, the unpaid 

seller who has parted with the possession of the goods has the right of stopping 

them in transit, that is to say, he may resume possession of the goods as long as 



they are in the course of transit and may retain them until paid or tendered price 

of the goods. 

 Conclusion applying the above provision seller can exercise right of lien on 450 

bags of wheat which is still in transit and official receiver of CD cannot claim such 

bags.  

 

Answer: 

(b) CLASSIFICATION OF CAPITAL 

 The term Capital has a variety of meanings. It means one thing to economists; 

another to accountants and still another to businessmen and lawyers. In relation 

to a company limited by shares, the word capital means share- capital, i.e., the 

capital or figure in terms of so many rupees divided into shares of fixed amount. 

In other words, the contributions of persons to the common stock of the 

company form the capital of the company. The proportion of the capital to 

which each member is entitled, is his share. A share is not a sum of money; it is 

rather an interest measured by a sum of money and made up of various rights 

contained in the contract. 

 In the domain of Company Law, the term „capital‟ is used in the following senses: 

(a) Nominal or authorised or registered capital: This form of capital has 

been defined in section 2(8) of the Companies Act, 2013. “Authorised 

capital” or “Nominal capital” means such capital as is authorised by the 

memorandum of a company to be the maximum amount of share 

capital of the company. Thus, it is the sum stated in the memorandum as 

the capital of the company with which it is to be registered being the 

maximum amount which it is authorised to raise by issuing shares, and 

upon which it pays the stamp duty. It is usually fixed at the amount, 

which, it is estimated, the company will need, including the working capital 

and reserve capital, if any. 

(b) Issued capital: Section 2(50) of the Companies Act, 2013 defines “issued 

capital” which means such capital as the company issues from time to 

time for subscription. It is that part of authorised capital which is offered 

by the company for subscription and includes the shares allotted for 

consideration other than cash. 

 Schedule III to the Companies Act, 2013, makes it obligatory for a 

company to disclose its issued capital in the balance sheet. 

(c) Subscribed capital: Section 2(86) of the Companies Act, 2013 defines 

“subscribed capital” as such part of the capital which is for the time 

being subscribed by the members of a company. 

 It is the nominal amount of shares taken up by the public. Where any 

notice, advertisement or other official communication or any business 

letter, bill head or letter paper of a company states the authorised capital, 

the subscribed and paid-up capital must also be stated in equally 

conspicuous characters. A default in this regard will make the company 

and every officer who is in default liable to pay penalty extending ` 10,000 

and ` 5,000 respectively. [Section 60]. 

(d) Called-up capital: Section 2(15) of the Companies Act, 2013 defines 

“called-up capital” as such part of the capital, which has been called for 

payment. It is the total amount called up on the shares issued. 

(e) Paid-up capital is the total amount paid or credited as paid up on shares 

issued. It is equal to called up capital less calls in arrears. 

 

 

Answer 6: 

(a) A valid contract must contain certain essential elements, such as offer and 

acceptance, capacity to contract, consideration and free consent. But sometimes 

the law implies a promise imposing obligations on one party and conferring right 

in favour of the other even when there is no offer, no acceptance, no genuine 



consent, lawful consideration, etc. and in fact neither agreement nor promise. 

Such cases are not contract in the strict sense, but the Court recognises them as 

relations resembling those of contracts and enforces them as if they were 

contracts. Hence the term Quasi –contracts (i.e. resembling a contract). 

Even in the absence of a contract, certain social relationships give rise to certain 

specific obligations to be performed by certain persons. These are known as 

quasi contracts as they create same obligations as in the case of regular 

contract. 

 Quasi contracts are based on principles of equity, justice and good 

conscience. 

 A quasi or constructive contract rest upon the maxims, “No man must grow 

rich out of another person‟s loss”. 

 These relations are called as quasi-contractual obligations. In India it is 

also called as ‘certain relation resembling those created by contracts. 

 Salient features of quasi contracts: 

(a) In the first place, such a right is always a right to money and generally, 

though not always, to a liquidated sum of money. 

(b) Secondly, it does not arise from any agreement of the parties 

concerned, but is imposed by the law; and 

(c) Thirdly, it is a right which is available not against all the world, but 

against a particular person or persons only, so that in this respect it 

resembles a contractual right. 

 

 

 

 

 

 

 

Answer: 

(b) Sharing of Profit: The sharing of profits or of gross returns arising from 

property by persons holding a joint or common interest in that property does not 

of itself make such persons partners. 

 The receipt by a person of a share of the profits of a business, or of a payment 

contingent upon the earning of profits or varying with the profits earned by a 

business, does not of itself make him a partner with the persons carrying on the 

business; and in particular, the receipt of such share or payment- 

(a) by a lender of money to persons engaged or about to engage in any 

business, 

(b) by a servant or agent as remuneration, 

(c) by a widow or child of a deceased partner, as annuity, or 

(d) by a previous owner or part owner of the business, as consideration for 

the sale of the goodwill or share thereof, does not of itself make the 

receiver a partner with the persons carrying on the business. 

As discussed earlier, sharing of profit is an essential element to constitute a 

partnership. But, it is only a prima facie evidence and not conclusive evidence, in 

that regard. The sharing of profits or of gross returns accruing from property by 

persons holding joint or common interest in the property would not by itself 

make such persons partners. Although the right to participate in profits is a 

strong test of partnership, and there may be cases where, upon a simple 

participation in profits, there is a partnership, yet whether the relation does or 

does not exist must depend upon the whole contract between the parties. 

Answer: 

(c) Legal Provision: „Holding and subsidiary‟ companies are relative terms. 

 A company is a holding company in relation to one or more other companies, 

means a company of which such companies are subsidiary companies. [Section 

2(46)] of Companies Act, 2013  



 For the purposes of this clause, the expression “company" includes any body 

corporate. 

 Whereas section 2(87) of Companies Act, 2013 defines “subsidiary company” in 

relation to any other company (that is to say the holding company), means a 

company in which the holding company— 

(i) controls the composition of the Board of Directors; or 

(ii) exercises or controls more than one-half of the total voting power either 

at its own or together with one or more of its subsidiary companies: 

Provided that such class or classes of holding companies as may be 

prescribed shall not have layers of subsidiaries beyond such numbers as may be 

prescribed. 

For the purposes of this section — 

(I) a company shall be deemed to be a subsidiary company of the holding 

company even if the control referred to in sub-clause (i) or sub-clause (ii) 

is of another subsidiary company of the holding company; 

(II) the composition of a company‟s Board of Directors shall be deemed to be 

controlled by another company if that other company by exercise of some 

power exercisable by it at its discretion can appoint or remove all or a 

majority of the directors; 

(III) the expression “company” includes anybody corporate; 

(IV) “layer” in relation to a holding company means its subsidiary or 

subsidiaries. 

  

 Conclusion: 

(i) PQ Private Ltd. is subsidiary of BC Private Ltd. as holding is more than 

50% of share capital.   

(ii) It KL Private Ltd. hold 1,60,000 share in PQ Private Ltd. than yes KL 

Private Ltd. is holding of PQ Private Ltd. and since BC Private Ltd. is 

holding of KL Private Ltd. so it automatically holding of PQ Private Ltd. 

also.  

  

 

 

 

__**__ 


